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DEPARTMENT  OF  ENERGY 
10  CFR  Part  903 

Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions 

agency:  Department  of  Energy, 

Resource  Applications. 

ACTION:  Final  regulations. 

SUMMARY:  Notice  is  given  that  the 
Assistant  Secretary,  Resource 
Applications  has  adopted  regulations 
establishing  common  public 
participation  procedures  for  power  and 
transmission  rate  adjustments  and 
extensions  for  four  Power  Marketing 
Administrations  (PMAs)  of  the 
Department  of  Energy:  Alaska  Power 
Administration,  Southeastern  Power 
Administration,  Southwestern  Power 
Administration,  and  Western  Area 
Power  Administration.  The  Bonneville 
Power  Administration  is  not  included 
because  the  newly  enacted  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act,  Pub.  L.  96-501 
(December  5, 1980),  establishes  unique 
procedural  requirements  for  Bonneville 
rate  adjustments.  The  regulations  govern 
the  development  of  rate  proposals  by 
the  administrators  of  the  four  PMAs  and 
the  confirmation  and  approval  of  rates 
on  an  interim  basis,  subject  to  refund,  by 
the  Assistant  Secretary  for  Resource 
Applications  pursuant  to  the  authority 
delegated  by  the  Secretary  of  Energy  in 
Delegation  Order  No.  0204-33,  43  FR 
60636  (December  28, 1978). 

Proposed  procedures  were  published 
in  the  Federal  Register  July  5, 1979,  44 
FR  39184.  Opportunities  for  oral 
presentation  of  views  were  provided  in 
Washington,  D.C.,  on  July  27  and  August 
17, 1979,  and  written  and  oral  comments 
were  received  from  more  than  40 
individuals  and  entities. 

DATE:  The  regulations  are  effective 
December  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Braxdale,  Office  of  Power 
Marketing  Coordination,  Department 
of  Energy,  Room  3349, 12th  and 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20461  (202)  633-8338 
Richard  K.  Pelz,  Office  of  General 
Counsel,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585  (202)  252-2918 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Assistant  Secretary  for  Resource 
Applications  by  Delegation  Order  No. 
020^33,  43  FR  60636  (December  28, 

1978)  has  been  delegated,  effective 
January  1, 1979,  the  authority  to  develop. 


acting  by  and  through  the 
Administrators,  power  and  transmission 
rates  for  the  Alaska,  Bonneville, 
Southeastern,  Southwestern,  and 
Western  Area  Power  Administrations 
(PMAs).  The  Assistant  Secretary,  by  the 
same  delegation  order,  was  given  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
subject  to  refund.  The  order  also 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the 
authority  to  confirm  and  approve  such 
rates  on  a  Hnal  basis. 

The  regulations  adopted  herewith  are 
designed  to  establish  common 
procedures  for  public  participation  in 
the  devlopment  of  new,  revised,  or 
extended  power  and  transmission  rates 
for  four  of  the  five  PMAs,  for  confirming, 
approving,  and  placing  such  rates  in 
effect  on  an  interim  basis,  and  for 
submittal  of  the  rates  and  supporting 
documents  to  the  FERC  for  confirmation 
and  approval  on  a  final  basis'.  The 
procedures  apply  only  to  the  activities 
of  the  four  PMAs  and  the  Assistant 
Secretary.  The  FERC  is  responsible  for 
the  formal  or  informal  procedures  it  will 
follow  in  exercising  its  authority  under 
the  delegation  order. 

The  first  formal  procedures  for  public 
participation  by  any  of  the  five  PMAs 
were  published  in  the  Federal  Register 
on  August  15, 1975,  40  FR  34431,  for  the 
Bureau  of  Reclamation  after  review  of 
the  public  comments  on  the  proposed 
rules,  40  FR  22156  (May  21. 1975).  The 
other  PMAs  have  followed  similar 
procedures.  The  Alaska  and 
Southwestern  Power  Administrations 
follow  an  informal  practice  on  a  case- 
by-case  basis.  The  Bonneville  Power 
Administration  follows  the  “Procedures 
for  Public  Participation  in  Marketing 
Policy  Formulation,”  42  FR  62950 
(December  14, 1977),  amended  by  45  FR 
73531  (November  5, 1980);  the 
Southeastern  Power  Administration  has 
available  the  “Procedure  for  Public 
Participation  in  the  Formulation  of 
Marketing  Policy,”  43  FR  29186  (July  6, 
1978);  and  the  Western  Area  Power 
Administration  follows  the  procedures 
previously  used  by  the  Bureau  of 
Reclamation  with  amendments  to  adapt 
them  to  the  establishment  of  the 
Western  Area  Power  Administration  in 
the  Department  of  Energy,  43  FR  12076 
(March  23, 1978),  amended  by  44  FR  7796 
(February  7, 1979). 

The  regulations  adoped  herewith  are 
in  large  part  based  on  the  experience 
that  has  been  gained  by  the  PMAs  since 
1975  in  the  conduct  of  20  or  so  rate 
adjustment  proceedings.  The  procedures 
used  in  the  previous  proceedings  have 
received  substantial  acceptance  by  the 


customers.  Basically,  they  have 
consisted  of  the  preparation  of  power 
repayment  studies,  showing  the  need  for 
a  rate  adjustment  and  the  revenue  level 
necessary  to  meet  the  repayment 
requirements;  and  a  rate  design  study 
which  explains  how  the  unit  charges 
were  derived.  A  consultation  and 
comment  period  of  at  least  90  days  has 
been  allowed  to  answer  questions 
concerning  the  proposed  rate  and  to 
receive  written  and  oral  comments. 
During  this  time  interested  customers 
and  others  were  supplied  with  copies  of 
the  repayment  and  rate  design  studies,  a 
public  information  forum  was  typically 
held  at  which  questions  concerning  the 
rate  proposal  were  answered,  and  a 
public  comment  forum  was  held  to 
afford  interested  members  of  the  public 
the  opportunity  to  submit  comments  to 
the  Department. 

A  draft  of  the  proposed  regulations 
was  published  in  the  Federal  Register  of 
July  5, 1979,  44  FR  39184.  Hearings  were 
held  in  Washington,  D.C.,  on  July  27  and 
August  17,  to  receive  oral  comments, 
and  written  comments  were  invited  to 
be  submitted  by  September  4, 1979.  In 
response  to  these  opportunities,  written 
and  oral  comments  were  received  from 
more  than  40  individuals  or  groups,  a  list 
of  which  is  included  in  the  notice.  Also, 
written  comments  were  submitted  by 
the  PMAs  and  by  staff  of  the  Assistant 
Secretary  for  Policy  and  Evaluation. 
Subsequent  comments  were  received 
from  staffs  of  the  FERC  and  the 
Economic  Regulatory  Administration 
(ERA).  In  addition  to  reviewing  and 
considering  all  of  the  comments,  we  also 
have  had  the  benefit  of  the  experience 
gained  in  the  issuance  of  several 
additional  rate  orders  after  the  proposed 
regulations  were  published  for  comment. 
Of  these,  the  rate  adjustment  involving 
the  largest  amount  of  money  was  Rate 
Order  BPA-2, 44  FR  70517  (December  7, 
1979).  This  also  was  the  most  complex 
rate  proceeding. 

During  this  period,  the  Department 
converted  the  Department  of  the 
Interior’s  guidelines  for  Financial 
Reporting,  which  appeared  as  Chapter  4 
of  Part  730  for  the  Departmental  Manual 
(DM),  into  an  order  of  the  Department  of 
Energy,  designated  RA  6120.2,  “Power 
Marketing  Administration  Financial 
Reporting.”  The  provisions  of  730  DM  3 
relating  to  the  repayment  interest  rates 
also  have  been  incorporated  into  RA 
6120.2  as  paragraph  11.  This  conversion 
was  technical  only,  and  no  substantive 
changes  were  made.  RA  6120.2 
supplements  the  regulations  adopted 
today. 

Because  of  the  existence  of  RA  6120.2, 
it  has  been  decided  to  eliminate  the 
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sections  of  the  proposed  regulations 
which  essentially  duplicate  it;  that  is, 

§  903.4  (Cost  recovery),  §  903.10 
(Corrective  action),  and  the  definition  of 
and  other  references  to  power 
repayment  studies. 

Public  commenters  indicated  strong 
opposition  to  portions  of  the  proposed 
§  903.5  on  rate  design;  namely 
subsection  (b)  on  cost  analysis, 
subsection  (d)  on  conservation,  and 
subsection  (ej  on  the  PURPA  standards 
Rate  design  is  in  a  continuing  stage  of 
development  and  includes  complex 
issues  which  have  not  been  fully 
resolved.  We  have  concluded  that  these 
regulations  are  not  the  appropriate 
vehicle  to  establish  general  rate  design 
guidelines  which  would  be  followed  by 
the  PMAs  in  their  development  of 
various  power  rates.  For  these  reasons, 
the  section  on  rate  design  has  been 
deleted  from  the  regulations.  This  is 
discussed  further  under  11(1)  and  11(2) 
below. 

With  the  deletion  of  the  cost  recovery 
and  rate  design  criteria  sections,  these 
regulations  are  now  essentially  limited 
to  their  primary  purpose — procedures 
for  public  participation  in  the  rate 
adjustment  process. 

The  major  issues  raised  by  the  oral 
and  written  comments  are  discussed  in 
the  next  section  of  this  statement 
followed  by  a  section-by-section 
commentary  explaining  and  discussing 
the  minor  and  technical  comments,  and 
responses  thereto. 

Rate  adjustments  for  the  Boimeville 
Power  Administration  are  not  covered 
by  these  regulations  because  the  newly 
enacted  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
establishes  unique  procedural 
requirements  for  new  rate  actions  for 
Bonneville.  It  is  anticipated  that  new 
regulations  will  be  developed  for 
application  to  Bonneville’s  rates  only. 
However,  the  Act  and  any  new 
regulations  thereunder  will  not  apply  to 
the  completion  of  the  pending  review  of 
Bonneville’s  December  20, 1979,  system 
rates  and  July  1, 1977,  transmission 
rates. 

These  procedures  shall  become 
effective  December  31, 1981,  except  that 
they  will  not  apply  to  rate  adjustments 
that  have  already  been  announced  as 
required  by  §  903.13. 

11.  Major  Issues 

(1)  Rate  Design — PURPA  Standards 

As  stated  above,  the  entire  section  of 
the  proposed  regulations  on  rate  design 
has  been  eliminated.  This  includes  the 
proposed  §  903.5(e),  which  would  have 
required  the  PMAs  to  consider  whether 
each  of  the  six  rate  standards  described 


in  Section  111(d)  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA),  Public  Uw  95-617,  is 
appropriate  and  should  be  implemented 
with  respect  to  any  of.  all  of  the  rates.  As 
pointed  out  in  the  July  5, 1979,  Federal 
Register  notice  the  proposal  went 
beyond  the  provisions  of  PURPA,  which 
requires  consideration  of  the  standards 
only  with  respect  to  sales  for  purposes 
other  than  resale  when  such  sales 
exceed  500  million  kilowatthours 
annually.  At  this  time,  this  requirement 
applies  only  to  the  Bonneville  Power 
Administration  and  to  the  Central 
Valley  and  Boulder  Canyon  Projects  of 
the  Western  Area  Power  Administration 
(the  statement  erroneously  included  the 
Parker-Davis  Project  in  this  list). 

This  proposal  received  a  great  deal  of 
discussion  and  critical  comment,  based 
on  the  facts,  among  others,  that  Section 
102(b)  of  PURPA  expressly  exempts 
sales  for  resale,  which  constitute  the 
bulk  of  the  sales  by  the  PMAs;  that  the 
power  marketing  statutes  contain 
special  provisions  for  ratemaking  and 
revenue  levels  for  PMAs  which  are 
different  from  the  statutory  standards 
applicable  to  other  utilities;  and  that 
there  is  wide  variation  among  the 
relevant  marketing  circumstances  of  the 
more  than  twenty  power  systems  of  the 
PMAs. 

In  the  time  since  the  proposal  was 
made,  a  good  deal  of  progress  has  been 
made  in  promoting  a  better 
understanding  of  how  the  six  Section 
111  rate  standards,  as  well  as  the  five 
Section  113  standards,  have  application 
to  the  PMAs.  Thus,  the  Bonneville 
Pow'er  Administrator,  after  holding  a 
public  hearing  on  July  19, 1979,  and 
reviewing  written  comments,  issued  a 
determination  order  on  November  19, 
1979,  explaining  the  extent  to  which  the 
Section  111  standards  were  adopted  for 
application  to  Bonneville  rate  design  for 
all  classes  and  types  of  customers.  44  FR 
68948  (November  30, 1979).  This  policy 
had  been  followed  in  developing  system 
rates  which  were  placed  in  effect 
December  20, 1979,  on  an  interim  basis 
by  the  Assistant  Secretary  for  Resource 
Applications.  44  FR  70517  (December  7, 

1979) . 

The  Western  Area  Power 
Administration  issued  a  brochure  on 
preconsidferation  of  the  PURPA 
standards  and  invited  the  public  to 
discuss  the  subject  at  a  hearing  on 
November  6, 1980,  and  to  submit  written 
comments.  45  FR  69289  (October  20, 

1980) .  The  oral  and  written  comments 
received  in  this  proceeding  are  now 
being  studied  prior  to  issuance  of  a 
determination  order. 

Historically,  many  PURPA-type 
standards  have  been  used  in  designing 


wholesale  rates  for  the  sale  of  Federal 
hydroelectric  power.  PMAs  analyze 
costs  to  establish  revenue  requirements 
and  consider  this  information  in 
designing  rates.  Declining  block  rates  for 
energy  were  once  used  by  the  PMAs  but 
subsequently  were  found  inappropriate 
and  eliminated  from  rate  schedules. 

Many  of  the  PMAs  for  years  have  been 
effectively  using  various  forms  of  load 
management  measures  in  their  rate 
schedules,  such  as  scheduling 
limitations,  loadshaping,  capacity  and 
energy  overrun  charges,  etc.  BPA  has 
had  a  history  of  using  seasonal  rates  for 
wholesale  fii^  capacity  and  energy  and 
also  offered  its  direct  service  industrial 
customers  interruptible  rates  some  time 
ago.  Southwestern  has  had  interruptible 
capacity  rates  in  effect  since  1957.  These 
examples  demonstrate  the  willingness  of 
the  PMAs  to  implement  PURPA-type 
standards  where  applicable. 

Many  of  these  PURPA-type  standards, 
when  applied  appropriately  in  the 
design  of  PMA  rates,  can  serve  to 
implement  the  purposes  of  PURPA  by 
encouraging  conservation  of  energy, 
efficient  use  of  resources  and  facilities, 
and  equitable  rates.  The  public 
participation  process  will  provide  an 
opportunity  to  examine  these  and  other 
appropriate  concepts. 

The  PMAs  will  continue  to  review  and 
revise  their  power  marketing  practices 
on  a  system-by-system  basis  to  serve 
the  PURPA  objectives.  The  Assistant 
Secretary  for  Resource  Applications, 
working  with  the  Administrators  of  the 
power  administrations,  and  after 
receiving  public  comment,  will  consider 
the  adoption  of  rate  design  guidelines, 
similar  in  form  to  the  guidelines  in  RA 
6120.2  on  financial  accounting  and 
ratemaking,  which  will  reflect  the 
experience  gained  by  the  PMAs  in  their 
system-by-system  approach  to  rate 
design. 

(2)  Rate  Design — Cast  Determination 

§  903.5(b)  of  the  proposed  procedures, 
after  stating  that  a  cost  of  service 
analysis  should  be  made,  contained  the 
following  sentence:  “However,  cost 
need  not  be  the  sole  determinant  of 
price.”  The  fear  was  expressed  that  the 
sentence  would  be  used  by  the 
Department  arbitrarily  to  increase  rates 
to  market  value  to  promote  conservation 
which  would  be  a  radical  departure 
from  and  in  violation  of  the  requirement 
of  the  power  marketing  statutes  that 
rates  shall  be  the  lowest  possible  to 
recover  costs  consistent  with  sound 
business  principles.  Others  recognized 
that  such  an  interpretation  was  ruled 
out  by  the  provision  of  §  903.5(a)  that 
overall  revenue  levels  were  to  be 
determined  in  accordance  with  the  cost 
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recovery  criteria  of  §  903.4(a),  but 
nonetheless  urged  that  the  sentence  be 
deleted  as  misleading  in  singling  out  one 
factor,  namely  cost,  which  would  not  be 
the  sole  determinant  of  price,  while 
failing  to  recognize  that  there  were 
numerous  other  factors  which  also  might 
be  considered  but  also  would  not  be  the 
sole  determinant  of  the  final  judgment 
as  to  price.  One  participant  in  the 
August  17  hearing  pointed  out  that  the 
sentence  dealt  not  with  the 
determination  of  the  costs  to  be 
recovered  (this  is  determined  by  the 
power  repayment  studies)  but  rather  the 
“allocation"  of  such  cost  recovery 
responsibility  to  the  different  units  or 
classes  of  service. 

The  deletion  of  §  903.5  moots  this 
controversy.  This  deletion  does  not 
change  the  intent,  however.  As  the 
Western  Area  Power  Administration 
points  out  in  its  comments,  cost  of 
service  is  not  dispositive  for  a  Federal 
hydrosystem  where  there  are  nonpower 
costs,  such  as  irrigation  assistance  and 
desalinization  plants,  that  were 
statutorily  required  to  be  repaid  from 
power  revenues  and  where  there  are  no 
fuel  costs.  Also,  in  rate  design,  there  are 
other  factors  to  be  considered  than  cost, 
such  as  conservation,  efficient  use  of 
resources,  equity,  rate  continuity,  and 
ease  of  administration.  However, 
revenue  levels  will  continue  to  be 
established  to  recover  costs,  as  required 
by  law. 

(3)  Amortization  Method 

The  statement  issued  with  the 
proposed  regulations  in  July  1979 
contained  the  following  explanation  on 
the  subject  of  amortization  method: 

“The  provisions  of  the  paragraph 
entitled  ‘Priority  of  Revenue 
Application,’  730  DM  4.5C(3),  have  been 
incorporated  into  §  903.4(b)  except  that, 
in  view  of  the  review  mentioned  above, 
the  following  sentence  has  been  omitted: 
'To  the  extent  possible,  while  still 
complying  with  the  repayment  periods 
establish^  for  each  increment  of 
investment  and  unless  otherwise 
indicated  by  legislation,  amortization  of 
the  investment  will  be  accomplished  by 
application  to  the  highest  interest 
bearing  investment  first.’  Although  no 
change  in  the  amortization  practices  will 
be  made  at  this  time,  the  omission  of 
this  sentence  signifies  that  the  subject  is 
under  review  and  that  changes  may  be 
made  following  the  conclusion  of  the 
ongoing  study.” 

The  omission  of  the  quoted  sentence 
received  widespread  criticism.  Strong 
objections  were  voiced  to  any  change  in 
the  present  amortization  method.  The 
fear  was  expressed  that  because  of  the 
omission  of  the  sentence,  the 


Department  would  feel  that  it  was  free 
to  go  ahead  and  change  the  amortization 
method  without  affording  an  opportunity 
for  public  comment  on  any  specific 
change  that  was  under  consideration. 

The  controversy  over  the  omission  of 
the  sentence  has  served  the  purpose  of 
alerting  the  customers  to  the  fact  that 
studies  of  alternative  amortization 
methods  are  underway.  We  have 
decided  to  delete  §  903.4,  setting  forth 
cost  recovery  criteria:  §  903.10,  requiring 
corrective  action  when  studies  show 
that  revenues  do  not  recover  costs;  and 
the  references  to  power  repayment 
studies,  as  these  subjects  are  now 
covered  by  the  Department  of  Energy 
guidelines  in  RA  Order  6120.2.  Section 
8.c(3)  of  that  order  includes  the  same 
sentence  that  formerly  was  in  730  DM 
4.5C(3)  on  the  subject  of  amortizing  the 
highest  interest  bearing  investment  first. 
The  Department  will  not  change  that 
practice  for  any  PMA  without  providing 
an  opportunity  for  further  public 
participation  and  comment. 

(4)  Information  Procedures 

A  number  of  commenters  questioned 
the  adequacy  of  the  opportunities 
provided  in  §  903.14-16  for  customers 
and  other  interested  members  of  the 
public  to  obtain  adequate  information 
concerning  the  factual  and  policy  basis 
for  the  proposed  rates.  Without  this 
information  meaningful  and  constructive 
comments  would  not  be  possible. 

One  suggestion  was  that  the  holding 
of  at  least  one  public  information  forum 
should  be  mandatory  rather  than 
optional.  This  is  a  reasonable 
recommendation  and  has  been  adopted 
for  all  major  rate  adjustments. 

Another  comment  was  that  the  public 
information  forums  are  usually  held  too 
early  in  the  comment  period  to  permit 
meaningful  questioning,  because  the 
supporting  studies  are  so  complex  that  it 
takes  a  long  time  to  become  familiar 
with  them  and  the  data  and  assumptions 
that  are  incorporated  in  them.  For  this 
reason,  it  was  suggested  that  the  public 
comment  forum  provide  an  opportunity 
for  questioning  of  the  Government 
officials  responsible  for  preparing  these 
studies. 

In  general,  there  are  two  purposes  to 
be  served  with  respect  to  providing  ' 
information  about  the  proposed  rates. 
One  is  to  acquaint  the  public  generally 
with  the  magnitude  of  the  rate  increase 
and  with  the  principal  reasons  for  it. 

The  other  is  to  allow  rate  experts 
employed  or  retained  by  the  customers 
or  other  interested  parlies  to  have 
access  to  the  detailed  data,  assumptions 
and  studies  utilized  in  developing  the 
rates.  Sometimes  the  public  information 
forums  serve  the  first  function. 


sometimes  the  second,  and  sometimes  a 
combination  of  both.  The  first  purpose 
suggests  that  the  forum  should  be  held 
eariy;  the  second,  that  it  should  be  held 
later. 

The  foruihs  are  not  the  only 
opportunity  provided  the  public  to 
obtain  information  about  the  rate 
proposal.  §  903.14  states  that  the  90-day 
consultation  period  is  to  afford  all 
interested  persons  “the  opportunity  to 
consult  with  and  obtain  information 
from  the  PMA"  and  “to  examine  backup 
data.”  §  g03.15(b)  states  that  “questions 
that  involve  voluminous  data  contained 
in  the  I^IA  records  may  best  be 
answered  by  providing  an  opportunity 
for  consultation  and  for  a  review  of  the 
records  at  the  PMA  offices.”  In  other 
words,  the  rate  experts  may  obtain  from 
staff  all  necessary  backup  data  and  may 
examine  all  relevant  records.  In  some 
cases,  arrangements  have  been  made  for 
the  rate  experts  to  have  access  to  the 
PMA’s  computer  program  so  they  can 
run  their  own  alternative  computer 
studies.  Members  of  the  public  who  are 
not  rate  experts  also  are  welcome  to 
meet  with  PMA  staff  to  learn  more 
about  the  rate  proposal. 

In  many  cases  the  small  informal 
arrangements  for  informing  the 
customers  of  the  need  for  and  basis  for 
the  proposed  rate  increase,  including 
meetings  with  the  customers,  have  fully 
satisfied  the  customers  so  that  a  formal 
fonnn  is  unnecessary.  The  Southeastern 
Power  Administration,  for  example,  has 
been  particularly  successful  in  utihzing 
this  informal  approach.  However,  to 
avoid  the  possibility  that  a  genuine  need 
for  an  information  forum  might  be 
overlooked,  the  regulations  have  been 
revised  to  require  that  at  least  one  such 
forum  will  be  held  for  a  major  rate 
adjustment.  This  may,  however,  be 
combined  with  the  public  comment 
forum  held  in  accordance  with  §  903.16. 
In  other  words,  the  one  forum  provides 
the  opportunity  of  the  PMA  staff  to 
explain  the  proposed  rates,  answer 
questions,  and  receive  comments. 
Southeastern  has  done  this  with  respect 
to  its  rate  proceedings  and  has  found 
that  these  meetings  usually  are  brief,  pro 
forma,  and  with  very  low  attendance. 

There  are  several  reasons  for  holding 
the  forum  earlier  in  the  process.  One  is 
to  give  the  public  a  general 
understanding  of  the  need  for  and  the 
basis  for  the  rate  increase;  another  is  to 
give  the  experts  themselves  a  general 
understanding  so  that  they  know  where 
to  pursue  further  inquiries  into  the 
details.  Lastly,  as  it  may  not  be  possible 
to  answer  some  questions  raised  at  the 
forum  at  the  time,  §  903.15  provides  that 
they  shall  be  answered  at  a  subsequent 
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forum  or  in  writing  at  least  15  days 
before  the  end  of  the  consultation  and 
comment  period.  If  the  forum  is  held  late 
in  the  process,  this  requirement  to 
answer  the  questions  might  further  and 
unnecessarily  extend  it.  Also,  the 
suggestion  that  the  public  comment 
forum  bp  utilized  as  an  opportunity  to 
ask  questions  of  the  persons  who 
prepared  the  rate  proposal  leads  to  the 
dilemma  that  comments  cannot  always 
be  made  which  are  meaningful  until 
after  all  questions  are  answered.  By 
continually  asking  new  questions  at 
comment  forums,  the  public 
participation  process  could  be  continued 
indefinitely. 

In  view  of  the  variety  of  possible 
situations  that  might  occur,  and  in  the 
interest  of  giving  the  Administrator 
adequate  flexibility,  no  minimum  time 
period  for  holding  the  information 
forums  has  been  written  into  the 
regulations.  Normally,  the  forum  will  not 
be  held  until  at  least  30  days  after  the 
notice.  The  Administrator  is  always  free 
to  schedule  additional  forums  upon  ' 
request.  In  fact,  this  has  happened  on  a 
number  of  occasions.  The  date  for  the 
second  or  continuation  forum  is  usually 
discussed  and  announced  at  the  first 
forum  thus  giving  interested  parties  in 
attendance  adequate  notice. 

Several  commenters  complained  that 
the  format  of  the  public  information 
forum  would  not  allow  for  cross- 
examination  because  the  opportunity  to 
follow  up  an  answer  to  the  first  question 
with  a  clarifying  question  generally  is 
not  available  in  open  meetings  with  this 
format.  For  this,  and  other  reasons,  it 
was  recommended  that  evidentiary  or 
adjudicatory  type  hearings  be  required. 

Contrary  to  the  assumption  of  the 
suggestion,  the  public  information 
forums  have  allowed  follow  up 
questioning  similar  to  that  which  takes 
place  under  cross-examination.  In  the 
Central  Valley  Project  rate  proceedings, 
for  example,  one  attorney  spent  many 
hours  questioning  the  Government 
representatives.  There  have  been  two 
basic  differences,  however,  between  the 
forum  and  the  normal  evidentiary 
hearings  before  an  administrative  law 
judge.  One  is  that  the  questions  at  the 
forums  are  addressed  to  a  panel  of 
Government  witnesses,  rather  than  just 
to  one  individual  at  a  time.  This  has 
proven  useful  because  no  staff  person  is 
knowledgeable  about  all  aspects  of  the 
repayment  studies  and  rate  design.  On 
occasion,  two  or  more  members  of  the 
panel  have  disagreed  among  themselves 
as  to  the  correct  answer  to  a  question.  In 
such  cases,  and  in  cases  where  none  of 
the  members  of  the  panel  know  the 
answer,  the  information  is  provided 


subsequently  in  writing,  or  at  another 
forum,  or,  if  it  requires  detailed  data,  the 
data  is  made  available  to  the 
questioners  and  to  others  who  might  be 
interested. 

The  second  difference  is  that  the 
Chairman  has  interrupted  the 
questioning  by  one  person  from  time  to 
time  as  convenient  or  appropriate,  for 
example,  to  allow  others  to  question 
who  might  not  wish  to  stay  for  the 
whole  session;  or  to  take  up  questioning 
by  all  pc’^'^ns  on  each  different  topic  as, 
for  example,  to  take  up  all  questions 
dealing  with  hydrology,  then  all 
questions  dealing  with  purchased  power 
expenses,  and  so  forth. 

The  normal  process  of  an 
adjudicatory  hearing  by  which  one 
lawyer  cross-examines  one  witness  at  a 
time  without  interruption,  followed  by 
redirect  examination  and  recross¬ 
examination,  can  be  time  consuming 
and  inefficient.  The  experience  of  the 
information  forums  which  have  been 
held  since  1975  in  ratemaking  for  the 
PMAs  has  proven  successful  and 
efficient,  in  our  opinion,  in  bringing  out 
all  of  the  relevant  factual  and  policy 
issues  without  unnecessary  delay. 

Another  suggestion  that  was  made  is 
to  add  a  requirement  that  the  decision  of 
the  Assistant  Secretary  be  made  on  the 
record  of  the  proceeding  developed 
through  the  transcripts  of  the  public 
information  and  public  comment  forums, 
the  answers  to  questions,  and  the 
written  comments  that  were  received. 
We  believe  such  a  limitation  would  be 
unnecessarily  restrictive  and  would 
harm  rather  than  facilitate  proper 
decisionmaking. 

Although  the  record  developed  in  the 
proceeding  will  serve  as  the  principal 
body  of  material  upon  which  the 
decision  of  the  Assistant  Secretary  is 
made,  there  is  additional  material  which 
might  be  utilized  in  reaching  this 
decision.  One  major  category  of  such 
additional  material  is  the  backup  data 
for  the  supporting  studies.  Both  the  PMA 
and  the  Assistant  Secretary  may  wish  to 
question  and  review  some  of  this  data 
even  though  it  was  not  questioned  by 
the  public  during  the  comment  period.  A 
second  category'  is  the  up-to-date 
financial  entries  for  the  most  recent 
fiscal  year  for  the  power  system.  Not 
infrequently,  the  comment  period 
extends  from  one  fiscal  year  to  the  next 
and  new  historical  data  is  available 
before  the  decision  is  made.  A  third 
category  of  additional  material  is 
studies,  information  and  ideas 
developed  by  departmental  experts  in 
response  to  comments  that  are  filed 
during  the  course  of  the  comment 
period.  A  fourth  category  is  a  significant 
event  that  is  known  to  the  public  or  to 


power  rate  experts  which  may  not  have 
been  introduced  or  acknowledged  in  the 
record.  For  example,  a  flood  occurs  that 
causes  major  damage  to  a  project 
powerplant;  Congress  passes  legislation 
authorizing  a  new  project:  an 
appropriation  act  is  passed  which  cuts 
back  the  appropriation  for  a  project 
under  construction  to  the  point  that  it  is 
evident  that  the  in-service  date  of  a  key 
powerplant  will  be  delayed  1  or  more 
years;  a  court  issues  an  injunction 
suspending  the  construction  of  a  major 
facility  pending  preparation  of  an 
environmental  impact  statement  which, 
in  turn,  will  delay  the  in-service  date  of 
a  powerplant;  or  a  new  interest  rate  is 
required  under  RA  6120.2.11.  Events  of 
this  kind  may  take  place  during  the 
consultation  and  comment  period,  and 
purdent  financial  management  would 
dictate  that  they  be  taken  into 
consideration  in  making  the  final 
decision  upon  which  the  provisional 
rates  are  based. 

(5)  Role  of  the  Administrator — 
Consultation 

Several  commenters  suggested  that 
the  references  in  the  proposed  §  903.12 
to  “consultation”  by  the  Administrator 
“with  the  Assistant  Secretary,  and 
through  the  Assistant  Secretary  with 
other  departmental  officials"  before  the 
Administrator  develops  Proposed  Rates, 
and  the  reference  in  §  903.17  to 
“consultation”  by  the  Administrator 
with  the  Assistant  Secretary  before  the 
Administrator  develops  Revised 
Proposed  Rates,  violates  the  mandate  of 
Section  302(a)  of  the  Department  of 
Energy  organization  Act,  Public  Law  95- 
91,  that  the  rulemaking  function  shall  be 
exercised  by  the  Secretary  “acting  by 
and  through”  the  Administrators.  The 
argument  is  that  the  requirement  for 
prior  consultation  defeats  the  intent  of 
Congress  that  the  rates  will  be 
developed  to  reflect  regional  needs  and 
concerns  and  furthermore  leads  to  the 
prospect  that  ratemaking  policy  will  be 
set  or  at  least  heavily  influenced  by 
nameless  individuals  in  Washington 
who  will  not  be  available  for 
questioning  at  public  information 
forums. 

We  believe  that  these  concerns  are 
exaggerated.  Our  interpretation  of  the 
Act  is  that  Congress  intended  that  the 
Secretary  would  exercise  policy 
supervision  over  ratemaking  but  that  all 
of  the  rate  work  and  the  original  basic 
recommendations  would  be  made  by  the 
Administrator  reflecting  the  particular 
needs  and  concerns  of  the  power 
systems  and  the  interests  of  the  region. 
This  has  been  borne  out  in  practice  in 
the  case  of  the  22  rate  orders  which 
were  issued  in  the  period  from  March  1, 
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1979,  to  July  1, 1980,  pursuant  to 
Delegation  Order  No.  0204-33.  Nine  of 
these  rate  orders  approved  rate 
increases,  12  were  rate  extensions,  and 
one  was  a  rate  decrease.  In  some  cases 
there  was  consultation  between  the 
Administrator  and  the  Assistant 
Secretary  prior  to  the  announcement  of 
a  proposed  rate  or  revised  proposed  rate 
and  in  some  cases  there  was  not. 

In  all  cases  there  was  consultation 
with  the  Assistant  Secretary  in  the 
development  of  the  rate  order.  As  it 
turned  out,  contrary  to  earlier 
expectations,  there  was  virtually  no 
consultation  on  individual  rate  cases 
with  the  Administrator  of  the  Economic 
Regulatory  Administration  or  the 
Assistant  Secretary  for  Policy  and 
Evaluation.  This  occurred  in  large  part 
because  ratemaking  for  the  PMAs  is 
highly  specialized  and  complex  and 
bears  little  relationship  to  ratemaking 
for  regulated  utilities. 

Because  of  our  decision  to  eliminate 
provisions  relating  to  rate  design,  cost 
recovery  criteria,  and  power  repayment 
studies,  we  have  eliminated  §  903.12.  In 
doing  so,  however,  policy  consultation 
between  the  Assistant  Secretary  and 
each  Administrator  will  continue  at 
various  steps  of  the  ratemaking  process 
as  appropriate  and  that  the  Assistant 
Secretary  will  consult  with  other  policy 
persons  in  the  Department  if  special 
occasions  arise  where  this  is 
appropriate.  These  consultative 
processes,  however,  are  internal,  and  do 
not  need  to  be  spelled  out  in  these 
procedures.  Any  such  consultations  do 
not  detract  from  the  requirement  in 
§  903.21  that  a  statement  shall  be  issued 
explaining  the  principal  factors  leading 
to  the  Assistant  Secretary’s  decision. 
Other  DOE  offices  have  ffie  option  of 
submitting  comments  in  response  to  the 
advance  announcement,  §  %3.11;  or 
during  the  consultation  and  comment 
period,  §  903.14. 

§  903.12  as  originally  proposed 
included  the  description  of  certain 
supporting  statements  A  through  E 
which  we  anticipated  would  be  required 
by  the  FERC  when  rates  were  approved 
by  the  Assistant  Secretary  for  Resource 
Applications  on  an  interim  basis  and 
submitted  to  the  FERC  for  approval  on  a 
final  basis.  Detailed  requirements 
concerning  these  statements  have  not 
been  finally  determined.  They  may  be 
included  in  future  regulations  by  the 
FERC. 

(6)  Need  for  Common  Procedures 

The  proposal  to  establish  common 
procedures  for  all  five  PMAs  was  both 
praised  and  condemned  on  the  grounds 
that  it  might  restrict  the  flexibility  of  the 
Administrators  to  respond  to  regional 


concerns.  We  do  not  believe  this  will  be 
a  problem  for  the  four  PMAs  to  which 
these  procedures  apply  because  the 
procedures  have  been  drafted  to  provide 
maximum  flexibility.  Bonneville  has 
been  excluded  because  of  the  unique 
procedural  provisions  in  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act. 

Any  drawback  of  this  kind  is 
outweighed  by  the  advantage  to  be 
gained  from  establishing  standard 
terminology  and  standard  steps  in  the 
ratemaking  process.  This  will  facilitate 
the  ability  of  the  public  to  understand 
and  to  make  input  to  rate  development 
and  will  facilitate  the  review  by  the 
FERC  in  the  exercise  of  its 
responsibilities  under  Delegation  Order 
No.  0204-33. 

(7)  Minor  Rate  Adjustments;  Rates  for 
minor  new  services 

§  903.23  of  the  proposed  regulations 
waived  the  notice  and  comment 
requirements  for  rate  adjustments 
designated  as  “minor,”  for  extensions  of 
existing  rates,  and  for  certain  rates  for 
“new  services.”  This  received 
considerable  criticism.  In  response  to 
these  comments,  the  regulations  adopted 
herewith  include  definitions  of  “new 
service,"  “minor  new  service,”  and 
“major  rate  adjustment,"  revise  the 
definition  of  “minor  rate  adjustment,” 
and  eliminate  the  waiver  of  all  notice 
and  comment  requirements;  but 
substitute  a  requiremertt  for  30  days’ 
notice  for  minor  rate  cases,  with  the 
holding  of  forums  optional.  The 
distinctions  between  minor  and  major 
rate  adjustment  procedures  have  been 
incorporated  in  §  90314-16. 

III.  Section-by-Section  Commentary  ' 

Title 

It  was  suggested  that  the  title  of  these 
regulations  be  expanded  to  include 
reference  to  rate  standards  or  criteria 
because  of  the  inclusion  of  §  903.4  on 
cost  recovery  and  §  903.5  on  rate  design. 
We  recognize  that  this  was  a  valid 
suggestion,  but  it  has  been  rendered 
unnecessary  because  the  two  sections 
have  been  deleted. 

In  view  of  the  fact  that  the  shortened 
procedures  deal  almost  entirely  with  the 
subject  of  “public  participation,”  we 
have  added  those  words  to  the  title. 

Authority 

Western  has  recommended  that  the 
citations  to  the  authority  for  the 
regulations  be  amended  to  include  a 
reference  to  Section  9  of  the  Flood 
Control  Act  of  1944.  Section  9  authorizes 
the  Pick-Sloan  Missouri  Basin  Program. 
Thus,  it  is  only  one  of  hundreds  of  laws 


which  authorizes  or  otherw  sa  relates  to 
individual  projects  or  power  systems.  To 
cite  them  individually  would  be  a  major 
undertaking.  Instead  they  are  now 
referred  to  generally  under  the  last 
phrase  “the  acts  specifically  applicable 
to  individual,  projects  or  power 
systems.” 

§  903.1 — Applications 

There  were  several  objections  to  the 
provision  in  §  903.1(b)  authorizing  the 
Administrators  to  apply  these  new 
procedures  to  pending  rate  adjustment 
proceedings.  Another  comment  was  that 
the  decision  as  to  whether  they  should 
be  applied  to  proceedings  should  be 
made  by  the  Assistant  Secretary,  not  by 
the  Administrator. 

The  new  procedures  eliminate  the 
requirement  applicable  only  under 
Western  procedures  that  the  proposed 
decision  .of  the  Assistant  Secretary  be 
published  for  a  Hnal  round  of  comments 
before  the  Assistant  Secretary  issues  a 
rate  order  approving  rates  on  an  interim 
basis.  To  avoid  controversy  over  the 
objections  raised,  the  provision 
authorizing  the  Administrator  to  apply 
the  new  procedures  to  pending 
proceedings  has  been  eliminated. 

These  procedures  will  supersede 
those  published  by  Western  entirely, 
and  will  supersede  those  published  by 
Southeastern  only  insofar  as  those 
published  procedures  apply  to  rate 
adjustments.  They  shall  become 
effective  immediately  except  that  they 
will  not  apply  to  rate  adjustments  that 
have  already  been  announced  as 
required  by  §  903.13, 

§  903.2 — Definitions 

New  service.  A  new  definition  has 
been  added  for  a  “new  service.”  It  is 
deHned  as  “service  not  previously 
provided.”  The  term  “new  service"  was 
used  in  connection  with  §  903.23  of  the 
proposed  procedures,  which  waived  all 
public  comment  requirements  for  “rates 
for  a  new  project  or  system  or  rates  for  a 
new  service.”  The  fear  was  expressed 
by  several  commenters  that  this  would 
permit  a  loophole  under  which  existing 
services  would  be  simply  covered  by  a 
new  rate.  This  was  not  the  intent,  and 
the  new  definition  would  prevent  this. 

Minor  new  service.  A  new  definition 
has  been  added  for  a  “minor  new 
service,”  which  is  included  in  the 
definition  of  a  minor  rate  adjustment. 
The  new  definition  is  employed  to 
describe  various  situations  in  which 
simplified  rate  procedures  may  be 
utilized.  Four  different  situations  are  • 
described.  The  first  is  for  a  rate  for  a 
new  service  which  will  produce  less 
than  a  one  percent  change  in  the  annual 
revenues  of  the  power  system.  Examples 
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include  rates  for  the  provision  of 
emergency  service  as  part  of  a  power 
pool  or  a  rate  for  the  sale  of  reserves  or 
standby  service. 

The  second  is  rates  for  a  new  power 
system  which  has  either  annual  sales 
normally  less  than  100  million 
kilowatthours  or  an  installed  capacity  of 
less  than  20,000  kilowatts.  It  is 
anticipated  that  a  number  of  these  new 
power  systems  may  be  established  as 
the  Army  Corps  of  Engineers  or  the 
Water  and  Power  Resources  Service 
install  small  powerplants  at  existing 
Federal  dams  or  at  undeveloped  sites. 

Third,  there  are  services  which  will 
not  be  provided  for  more  than  one  year. 
An  example  is  the  special  contract  rate 
of  the  Bonneville  Power  Administration 
for  the  sale  of  withdrawn  Hanford 
energy  during  the  period  January  1, 1978, 
through  June  30, 1978,  which  was 
approved  by  order  of  the  ERA  and 
published  in  the  Federal  Register  on 
October  3, 1978  (43  FR  45630). 

The  fourth  is  for  the  temporary 
disposition  of  the  output  of  a  new 
powerplant  for  not  more  than  one  year. 
An  example  of  this  is  the  rate  for  the 
short-term  sales  of  the  output  of  the 
Laurel  Project,  Kentucky,  which  was 
approved  by  an  order  by  the  ERA, 
published  on  April  26, 1978  (43  FR 
17857),  and  extended  by  ERA  orders 
published  on  June  15, 1978  (43  FR  25856), 
September  26. 1978  (43  FR  43547),  and 
January  15, 1979  (44  FR  1445),  and  by  a 
FERC  order  published  on  September  4, 
1979  (44  FR  51854). 

Minor  rat9  adjustment.  The  definition 
of  a  "minor  rate  adjustment”  has  been 
revised  to  exclude  the  continuation  of 
an  existing  rate,  because  this  is  now 
covered  in  §  903.23  by  use  of  the  term 
“rate  extensions,”  and  to  add  two  other 
conditions  which  qualify  a  rate  as  a 
minor  rate  adjustment.  These  are  (1)  a 
rate  adjustment  for  a  power  system 
which  has  either  annual  sales  normally 
less  than  100  million  kilowatthours  or  an 
installed  capacity  less  than  20,000 
kilowatts,  or  (2)  is  a  rate  for  a  minor 
new  service.  The  addition  numbered  (1) 
above  was  recommended  by  Western  to 
take  care  of  the  situation  of  a  possible 
adjustment  in  the  rate  for  a  small  project 
which  has  a  minor  impact  relative  to  the 
overall  area  power  supply. 

Major  rate  adjustment.  A  new 
definition  has  been  added  for  a  "major 
rate  adjustment.”  It  is  defined  as  “a  rate 
adjustment  other  than  a  minor  rate 
adjustment.”  The  new  term  is  used  in 
connection  with  §  903.14  to  make  a  90- 
day  consultation  and  comment  period 
applicable  only  to  major  rate 
adjustments,  whereas,  a  shorter  time 
period  of  30  days  would  be  applicable  to 
minor  rate  adjustments. 


Also,  the  term  is  used  in  connection 
with  §  903.15  and  §  903.16  to  make 
public  information  and  public  comment 
forums  mandatory  for  major  rate 
adjustments,  but  optional  for  minor  rate 
adjustments. 

Power  system.  The  term  “project  or 
system”  utilized  in  the  proposed 
regulations  to  denote  the  operating  unit 
to  which  the  rate  applies  is  cumbersome 
and  confusing.  The  term  “power  system” 
has  been  substituted.  This  phrase  was 
used  in  730  DM  4  and  has  been 
continued  in  RA  6120.2.  The  change 
leads  to  the  desirable  result  that  the 
same  term  “power  system”  is  used  both 
in  the  published  procedures  and  in  these 
internal  Department  of  Energy  policy 
guidelines.  For  clarity,  the  definition  has 
been  modified  slightly  from  that  used  in 
RA  6120.2. 

Rate  adjustment.  The  definition  of 
“Rate  adjustment”  has  been  revised  to 
clarify  that  it  does  not  include  changes 
in  the  monetary  charge  made  pursuant 
to  a  formula  stated  in  a  rate  schedule  or 
contract.  Some  examples  are,  certain 
generating  charges,  fuel  replacement 
sales,  purchased  power  passthrough, 
and  transmission  service  over  a  joint 
transmission  system  where  charges  vary 
as  operation  and  maintenance  costs 
change. 

Rate  terms.  One  suggestion  was  that 
the  use  of  the  terms  “Revised  Proposed 
Rate,”  “Substitute  Rate.”  and  “Proposed 
Substitute  Rate”  be  deleted  as 
unnecessary.  The  term  “Revised 
Proposed  Rate”  was  reconunended  by 
Bonneville  to  distinguish  the  proposal 
coming  after  the  conclusion  of  the  initial 
public  comment  period  from  the 
proposal  at  the  beginning  of  that  period. 
This  term  was  utilized  by  Bonneville  in 
connection  with  its  public  comment 
process  which  ran  for  almost  a  year 
from  August  1978  to  August  1979  and 
has  proven  to  be  useful.  The  term 
“Substitute  Rate”  is  useful  in  drafting 
the  regulations  to  identify  a  rate  which 
is  being  put  into  effect  following  FERC 
disapproval  of  a  provisional  rate.  It  is  a 
term  that  is  used  in  Delegation  Order 
0204-33.  The  term  “Proposed  Substitute 
Rate”  is  useful  for  drafting  purposes  to 
denote  a  proposed  rate  which  responds 
to  FERC  disapproval  of  a  provisional 
rate  and  which  is  under  consideration 
while  a  provisional  rate  is  still  in  effect. 

The  heading  for  former  subsection  (1) 
on  “Rate  definitions”  has  been  changed 
to  “Rate  types.” 

The  words  "by  the  Assistant 
Secretary”  have  been  inserted  after 
“submitted”  in  the  definition  of 
“Substitute  Rate”  for  clariQcation. 

One  commenter  suggested  that  “rates” 
be  defined  the  way  the  FERC  defines  the 
term.  The  FERC  definition  of  “rate 


schedule”  is  far  too  broad  for  use  in 
these  procedures.  It  covers  all 
classifications,  practices,  rules, 
regulations  or  contracts  which  in  any 
manner  affect  or  relate  to  electric 
service.  Use  of  so  broad  a  definition 
would  require  submission  to  the  FERC 
of  matters  relating  to  power  and 
transmission  operations  and  contracts 
which  are  reserved  by  Section  302(a)  of 
the  Department  of  Energy  Organization 
Act  to  the  PMAs.  It  was  not  the  intent  of 
the  delegation  order  that  the  FERC 
review  these  matters.  The  review  is 
limited  to  the  monetary  charges,  as 
indicated  in  the  definition  that  is  used. 

Definitions  deleted.  The  definitions  of 
“power  repayment  study”  and  “rate 
design”  have  been  eliminated. 

§  903.11 — Advance  Announcement  of 
Rate  Adjustment 

This  section  provides  that  the 
Administrator  may  give  advance  notice 
of  his  determination  that  new  or  revised 
rates  are  under  consideration  and  give 
the  public  an  opportunity  to  submit 
advance  comments  on  the  rate 
adjustment  process.  Several  commenters 
suggested  that  the  announcement  should 
be  made  mandatory  rather  than 
permissive  so  that  public  involvement 
will  always  occur  prior  to  the 
Administrator's  notice  of  proposed 
rates.  This  suggestion  has  not  been 
adopted  in  order  to  provide  greater 
flexibility  and  to  reduce  the  time  needed 
in  appropriate  cases  to  place  revised 
rates  into  effect  The  PMAs  are  in 
regular  communication  with  their 
customers  and  are  able  to  judge  whether 
there  is  sufficient  controversy  to  justify 
an  advance  announcement. 

A  sentence  was  added  to  require 
consideration  of  any  comments 
received. 

§  903.13 — Notice  of  Proposed  Rates 

It  was  suggested  that  to  minimize 
delays,  the  Administrator  should  be 
required  to  mail  copies  of  all  relevant 
studies  to  customers  at  the  time  notice 
of  proposed  rates  is  given  rather  than  to 
mail  such  tnaterial  upon  request.  This 
will  be  done  in  most  cases,  particularly 
where  the  customers  have  previously 
expressed  an  interest  in  rates  and 
ratemaking,  but  we  do  not  believe  it  is 
wise  to  require  it  in  every  case.  This 
could  be  unnecessarily  cumbersome 
where  there  are  a  large  number  of 
customers  who  do  not  have  an  interest* 
in  detailed  rate  studies. 

Another  suggestion  .was  that 
customers  be  allowed  access  to  the  data 
base,  including  computer  programs  used 
to  prepare  the  current  and  revised 
power  repayment  studies.  Statements  A 
through  E,  and  the  rate  design  study,  on 
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reasonable  terms  and  conditions  at  the 
time  the  proposed  rate  increase  is 
noticed  in  the  Federal  Register.  The 
PMAs  have  made  and  will  continue  to 
make  backup  data  available  to  any 
interested  customer  or  other  person 
upon  request  at  reasonable  times  and  in 
a  reasonable  manner.  This  is  consistent 
with  §  903.14;  thus,  resort  to  the 
formalities  of  the  Freedom  of 
Information  Act  is  not  necessary. 

Subsection  (a)  has  been  revised  to 
require  that  the  Notice  contain  an 
explanation  of  the  need  for  and 
derivation  of  the  Proposed  Rates. 
Subsection  (b)  has  been  revised  to 
eliminate  the  references  to  specific 
studies  and  statements  because  the 
provisions  relating  to  these  studies  and 
statements  have  been  deleted.  Upon 
request,  customers  or  interested  persons 
will  be  furnished  the  principle 
documents  used  in  developing  the 
Proposed  Rates. 

§  903.14 — Consultation  and  Comment 
Period 

Several  commenters  suggested  that 
the  minimum  of  90  days  for  the 
consultation  and  comment  period  be 
increased  to  180  days,  arguing  that  90 
days  is  too  short  a  time  to  enable 
effective  examination  by  customers  of 
voluminous  repayment  studies  and  rate 
design  studies  and  the  backup  data.  The 
experience  to  date  has  been  that  when 
customers  have  requested  more  time 
and  have  had  good  reason  for  their 
requests,  the  extension  has  been 
granted.  We  are  reluctant  to  extend  the 
minimum  for  all  cases  because 
experience  has  shown  that  90  days  is 
ample  for  most  rate  adjustments. 

It  was  suggested  that  this  section  be 
revised  to  require  the  Administrators  to 
prepare  and  circulate  a  service  list  of  all 
interested  parties  to  the  rate 
proceedings  to  assure  that  each  person 
commenting  know'S  what  the  others 
have  said.  This  suggestion  reflects  what 
has  been  done  in  actual  practice  in  some 
cases.  A  sentence  has  been  added  to  the 
section  requiring  the  Administrator  to 
maintain,  and  distribute  upon  request,  a 
list  of  interested  persons.  This  list  is  not 
called  a  "service  list”  because  this  is  not 
an  adversary  proceeding  similar  to  the 
normal  evidentiary  or  adjudicatory 
proceeding  before  an  administrative  law 
judge.  Also,  a  requirement  for  formal 
intervention  has  not  been  included,  nor 
a  requirement  that  each  person 
submitting  comments  send  copies  to 
everyone  else  on  the  list,  because  such 
requirements  would  make  the 
proceedings  unnecessarily  formal  and 
might  discourage  some  persons  with  a  ' 
legitimate  interest  in  the  proceedings 
from  participation. 


Another  suggestion  was  that  a  90-day 
pre-Federal  Register  notice  to  customers 
be  required  to  allow  a  knowledgeable 
exchange  of  information  on  an  informal 
basis.  Under  §  903.11  dealing  with  the 
advance  announcement,  we  feel  that  the 
Administrator  has  discretion  to  allow 
sufficient  time  for  exchange  of 
information  and  ideas  with  the 
customers  and  other  interested  parties. 

This  subsection  was  revised  to  require 
a  90-day  consultation  and  comment 
period  for  major  rate  adjustments  and  a 
30-day  consultation  and  coipment  period 
for  minor  rate  adjustments. 

§  903.15 — Public  Information  Forum(s) 

Comments  relating  to  the  conduct  of 
the  information  forums,  including 
recommendations  that  they  be 
adjudicatory-type  hearings  with  the 
right  of  formal  cross-examination  are 
discussed  under  11(4)  above.  As  stated 
therein,  the  section  has  been  revised  to 
require  that  at  least  one  public 
information  forum  be  held. 

Subsection  903.15(a)  was  revised  to 
make  public  information  forums 
mandatory  for  major  rate  adjustments, 
but  optional  for  minor  rate  adjustments. 

§  903.16 — Public  Comment  Forum(s) 

Comments  relating  to  the  conduct  of 
public  comment  forums  also  are 
discussed  under  11(4)  above. 

Subsection  903.16(a)  was  revised  to 
make  public  comment  forums 
mandatory  for  major  rate  adjustments, 
but  optional  for  minor  rate  adjustments. 

§  903.17 — Revised  Proposed  Rates 

The  reference  to  consultation  with  the 
Assistant  Secretary  has  been  deleted  for 
the  reasons  explained  under  11(5)  above. 

§  903.21 — Provisional  Rates 

The  suggestion  that  the  decision 
should  be  made  on  the  basis  of  the 
record  is  discussed  under  11(4)  above. 

Several  commenters  questioned  the 
statement  in  subsection  (a)  that  “The 
Administrator  shall  develop  rates 
which,  in  the  Assistant  Secretary’s 
judgment,  should  be  confirmed, 
approved,  and  placed  in  effect  on  an 
interim  basis,”  on  the  grounds  that  this 
violates  the  Administrator’s  statutory 
authority  and  responsibility  to  propose 
rates.  This  does  not  follow.  At  this  stage 
of  the  proceedings,  it  is  necessary  for 
the  Assistant  Secretary  to  exercise  the 
function  of  policy  supervision  of 
ratemaking  by  approving  a  rate  which  is 
deemed  acceptable.  Inasmuch  as  the 
Assistant  Secretary  does  not  have  the 
rate  staff,  the  basic  data  or  the  computer 
capability  necessary  to  develop  rates, 
the  rate  work  itself  must  be  done  by  the 
PMA. 


One  commenter  expressed  opposition 
to  implementation  of  provisional  rates  in 
every  case  prior  to  independent  review 
by  the  FERC.  Instead,  it  was  suggested 
that  the  Administrator’s  proposed  rates 
only  go  into  effect  after  the  FERC’s 
approval.  The  experience  of  the  last 
year  shows  that  the  FERC  may  take  a 
relatively  long  time  before  approving 
rate  increases  on  a  final  basis.  It  would 
place  the  financial  position  of  most 
power  systems  in  jeopardy  if  revenues 
from  increased  rates  could  not  be 
collected  during  this  delayed  period  on 
an  interim  basis.  The  customers  are 
protected  by  the  provisions  for  refunds 
of  any  overpayment  with  interest  if  the 
rate  finally  approved  by  the  FERC  is 
lower  than  the  provisional  rate.  The 
Assistant  Secretary  retains  the  option  to 
have  the  rate  go  into  effect  upon  final 
approval  by  the  FERC. 

§  903.22 — Final  Rate  Approval 

The  comments  indicate  that  the 
refund  provisions  under  the  delegation 
order  and  under  these  regulations  are 
confusing.  A  new  subsection  (f)  has 
been  added  to  help  eliminate  this 
confusion. 

§  903.23 — Rate  Extensions 

A  separate  section  is  included  in  the 
regulations  to  explain  how  rate 
extensions  are  handled.  In  the  proposed 
regulations,  rate  extensions  were 
included  in  the  definition  of  minor  rate 
adjustments,  but  this  led  to  confusion. 

Basically,  it  is  anticipated  that  rate 
extensions  will  fall  into  three  categories. 
One  category  would  include  provisional 
rates  for  power  systems  approved  by  the 
Assistant  Secretary  for  Resource 
Applications  on  an  interim  basis  for  a 
fixed  period  and  not  e.xpected  to  be 
approved  or  disapproved  by  the  FERC 
within  the  fixed  period.  Thus,  it  becomes 
necessary  to  extend  the  interim 
approval  of  provisional  rates  to  give  the 
FERC  additional  time  to  act  on  the 
original  rate  approval  by  the  Assistant 
Secretary  for  Resource  Applications.  A 
second  category  would  be  rates  for 
power  systems  which  require  a  rate 
adjustment  to  be  in  compliance  with 
repayment  criteria,  but  for  any  one  or 
more  of  several  reasons,  revised  rates' 
have  not  been  developed  which  will  be 
approved  by  the  Assistant  Secretary  for 
Resource  Applications  prior  to  the 
expiration  of  the  approval  of  the  e.xisting 
rates.  A  third  category  of  rate  extension 
would  be  rates  for  power  systems  which 
do  not  need  a  rate  adjustment  to  be  in 
compliance  with  repayment  criteria. 

For  a  rate  extension  previously 
confirmed  and  approved  by  the  FERC  or 
prior  euthority,  a  30-day  notice  is 
required  unless  shortened  for  good 
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cause,  the  consultation  and  comment 
period  shall  be  as  provided  in  §  903.14, 
and  public  forums  may  be  held  as 
provided  in  §  903.15-16.  Rate  extensions 
shall  be  governed  by  §  903.21(d)  and 
§  903.22. 

Provisional  rates  may  be  extended  by 
the  Assistant  Secretary  for  Resource 
Applications  without  advance  notice  or 
comment.  Notice  of  such  action  shall  be 
published  in  the  Federal  Register. 

Entities  who  commented — Listed 
below  are  the  parties  that  submitted 
comments  in  response  to  the  proposed 
procedures  published  in  the  Federal 
Register  on  July  5, 1979  (44  FR  39184), 
and  those  that  presented  comments  at 
hearings  held  in  Washington.  D.C.,  on 
July  27  and  August  17, 1979: 

‘American  Public  Power  Association 
(APPA) 

2.  Eugene  Water  and  Electric  Board, 
Oregon 

3.  City  of  Tacoma,  Washington 

4.  Intercompany  Pool  Companies, 
Seattle,  Washington 

5.  Public  Power  Council,  Vancouver, 
Washington 

6.  Public  Utility  District  of  Clark  County, 
Vancouver,  Washington 

*7.  Missouri  Basin  Municipal  Power 
Agency 

8.  Municipal  Electric  Authority  of 
Georgia 

9.  Plains  Electric  Generation  & 
Transmission  Cooperative,  Inc.,  New 
Mexico 

10.  City  of  Doerun,  Georgia 

11.  City  of  East  Point,  Georgia 

12.  City  of  Barnesville,  Georgia 

13.  City  of  Thomasville,  Georgia 

14.  City  of  Griffin,  Georgia 

15.  Big  Rivers  Electric  Corporation, 
Southern  Illinois  Power  Cooperative, 
East  Kentucky  Power  Cooperative, 
and  Hoosier  Energy  Corporation 

16.  Fitzgerald  Water,  Light  &  Bond 
Commission,  Georgia 

17.  City  of  Douglas,  Georgia 

18.  City  of  Moultrie,  Georgia 

19.  Electric  Cities  of  Georgia 

20.  Tri-State  Generation  &  Transmission 
Association,  Inc. 

21.  Irrigation  &  Electrical  Districts 
Association  of  Arizona  (lEDA) 

22.  San  Diego  Gas  &  Electric 

23.  Northern  California  Powei  Agency 

24.  Intermountain  Rural  Electric 
Association.  Inc.  (IREA) 

25.  National  Rural  Electric  Cooperative 
Association  (NRECA) 

26.  Committee  on  Power  for  the 
Southwest,  Inc.,  Tulsa,  Oklahoma 

27.  East  River  Electric  Power 
Cooperative,  Inc. 

28.  Irrigation  Districts,  Central  Valley 
Project,  California 


*  Comments  received  during  hearings  on  |uly  27 
and  August  17, 1979. 


29.  Intermountain  Consumer  Power 
Association  (ICPA),  Utah 

30. 'City  of  Page,  Arizona 

31.  Arizona  Power  Authority 

32.  Basin  Electric  Power  Cooperative, 
North  Dakota 

33.  Bureau  of  Reclamation.  Department 
of  the  Interior 

*34.  Mid-West  Electric  Consumers 
Association,  Inc. 

*35.  Department  of  Water  and  Power  of 
the  City  of  Los  Angeles 

36.  California  Energy  Commission 

37.  Western  Area  Power  Administration 
*38.  Arizona  Municipal  Power  Users’ 

Association  (AMPUA) 

*39.  Enerjoules  Limited,  Mukilteo, 
Washington 

*40.  Colorado  River  Energy  Distribution 
Association,  Inc.  (CREDA)  and  Salt 
River  Project  Agricultural 
Improvement  and  Power  District  (Salt 
River) 

*41.  R.  W.  Allin,  Oak  Harbor, 
Washington 

In  view  of  the  foregoing,  the 
Department  of  Energy  hereby  adds  a 
new  Part  903  to  Title  10,  Code  of  Federal 
Regulations  entitled  “Procedures  for 
Public  Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions”  as  set  forth  below: 

Issued  in  Washington,  D.C.,  December  23, 
1980. 

Ruth  Nt.  Davis, 

Assistant  Secretary,  Resource  Applications. 

The  Department  of  Energy  hereby 
adds  Subpart  A  of  Part  903  to  Title  10, 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  903— POWER  AND 
TRANSMISSION  RATES 

Subpart  A — Procedures  for  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments  and  Extensions  for  the 
Alaska,  Southeastern,  Southwestern,  and 
Western  Area  Power  Administrations 

Sec. 

903.1  Purpose  and  scope:  application. 

903.2  Definitions. 

903.11  Advance  announcement  of  rate 
adjustment. 

903.13  Notice  of  proposed  rates. 

903.14  Consultation  and  comment  period. 

903.15  Public  information  forum(s). 

903.16  Public  comment  forum(s). 

903.17  Revised  proposed  rates. 

903.21  Provisional  rates. 

903.22  Final  rate  approval. 

903.23  Rate  extensions. 

Authority:  Sections  301(b],  302(a),  and  644 
of  Department  of  Energy  Organization  Act 
Pub.  L.  95-91  (42  U.S.C.  7101  et  seq.\.  Section 
5  of  the  Flood  Control  Act  of  1944  (16  U.S.C. 
825s);  the  Reclamation  Act  of  1902  (43  U.S.C. 
372  etseq.),  as  amended  and  supplemented 
by  subsequent  enactments,  particularly 
Section  9(c)  of  the  Reclamation  Project  Act  of 


1939  (43  U.S.C.  485h(c)):  and  the  acts 
specifically  applicable  to  individual  projects 
or  power  systems. 

Subpart  A — Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions  for  the  Alaska, 
Southeastern,  Southwestern,  and 
Western  Area  Power  Administrations 

§  903.1  Purpose  and  scope;  application. 

(a)  These  regulations  establish 
procedures  for  the  development,  and  for 
the  confirmation  and  approval  on  an 
interim  basis  by  the  Assistant  Secretary 
for  Resource  Applications,  of  new, 
revised,  or  extended  power  and 
transmission  rates  of  the  Alaska  Power 
Administration,  the  Southeastern  Power 
Administration,  the  Southwestern  Power 
Administration,  and  the  Western  Area 
Power  Administration,  and 
opportunities  for  interested  members  of 
the  public  to  participate  in  the 
development  of  such  rates.  These 
regulations  supplement  Delegation 
Order  No.  0204-33  dated  December  21, 
1978,  of  the  Secretary  of  Energy, 
effective  January  1979,  which  was 
published  in  the  Federal  Register  on 
December  28, 1978  (43  FR  60636),  with 
respect  to  the  activities  of  the  Assistant 
Secretary  for  Resource  Applications  and 
the  Power  Marketing  Administrators. 

(b)  These  regulations  shall  apply  to  all 
power  and  transmission  rate  adjustment 
proceedings  for  the  four  power 
marketing  administrations  which  are 
commenced  after  these  regulations 
become  effective.  Thus,  for  all  new  rate 
proceedings  they  supersede  the  informal 
practices  followed  by  the  Alaska  and 
Southwestern  Power  Administrations 
and  supersede  the  following  published 
regulations  only  as  they  apply  to  rate 
adjustments;  (1)  for  the  Southeastern 
Power  Administration,  the  “Procedure 
for  Public  Participation  in  the 
Formulation  of  Marketing  Policy,”  43  FR 
29186  (July  6. 1978);  and  (2)  for  the 
Western  Area  Power  Administration, 
the  “Procedures  for  Public  Participation 
in  General  Adjustments  in  Rates  for 
Power  Marketed  by  the  Western  Area 
Power  Administration,”  43  FR  12076 
(March  23, 1978),  as  amended  by  44  FR 
7796  (February  7, 1979). 

§  903.2  Definitions. 

As  used  herein — 

(a)  “Administrator”  means  the 
Administrator  of  the  Power  Marketing 
Administration  (PMA)  whose  rate  is 
involved  in  the  rate  adjustment,  or 
anyone  acting  in  such  capacity. 

(b)  “Assistant  Secretary”  means  the 
Assistant  Secretary  for  Resource 
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Applications  of  the  Department,  or 
anyone  acting  in  such  capacity. 

(c)  "Department”  means  the 
Department  of  Energy  including  the 
PMAs  and  excluding  the  Federal  Energy 
Regulatory  Commission. 

(d)  “FERC”  means  the  Federal  Energy 
Regulatory  Commission. 

(e)  "Major  adjustment”  means  a  rate 
adjustment  other  than  a  minor  rate 
adjustment. 

(f)  "Minor  new  service”  means  a  new 
service  which  (1)  will  produce  less  than 
a  1  percent  change  in  the  annual 
revenues  of  the  power  system,  or  (2)  is 
for  a  new  power  system  which  has 
either  annual  sales  normally  less  than 
100  million  kilowatthours  or  an  installed 
capacity  of  less  than  20,000  kilowatts,  or 

(3)  will  not  be  provided  for  more  than 
one  year,  or  (4)  is  for  the  temporary 
disposition,  for  not  more  than  one  year, 
of  the  output  of  a  new  powerplant. 

(g)  "Minor  rate  adjustment”  means  a 
rate  adjustment  which  (1)  will  produce 
less  than  a  1  percent  change  in  the 
annual  revenues  of  the  power  system,  or 

(2)  is  for  a  power  system  which  has 
either  annual  sales  normally  less  than 
100  million  kilowatthours  or  an  installed 
capacity  of  less  than  20,000  kilowatts,  or 

(3)  is  a  rate  for  a  minor  new  service, 

(h)  "New  service”  means  a  service  not 
previously  provided.  The  term  includes, 
but  is  not  limited  to,  service  from  a  new 
powerplant,  where  this  is  sold  under  a 
separate  rate,  or  service  from  a  new 
power  system. 

'  (ij  "Notice”  means  the  statement 
which  informs  customers  and  the 
general  public  of  Proposed  Rates, 

Revised  Proposed  Rates,  Proposed 
Substitute  Rates,  rate  extensions  or 
proposed  rate  extensions,  opportunities 
for  consultation  and  comment,  and 
public  information  and  public  comment 
forums.  The  Notice  shall  be  by  and 
effective  on  the  date  of  publication  in 
the  Federal  Register.  Whenever  a  time 
period  is  provided,  the  date  of 
publication  in  the  Federal  Register  shall 
determine  the  commencement  of  the 
time  period,  unless  otherwise  provided 
in  the  Notice.  The  Notice  shall  include 
the  name,  address,  and  telephone 
number  of  the  person  to  contact  if 
participation  or  further  information  is 
sought. 

(j)  "Power  Marketing  Administration” 
or  "PMA”  means  Alaska  Power 
Administration  (APA),  Bonneville  Power 
Administration  (BPA),  Southeastern 
Power  Administration  (SEPA), 
Southw'estem  Power  Administration 
(SWPA),  Western  Area  Power 
Administration  (WAPA),  or  such 
additional  PMAs  as  may  be  created  to 
administer  power  marketing  functions  of 
the  Department. 


(k)  "Power  system”  means  a 
powerplant  or  a  group  of  powerplants 
and  related  facilities,  including 
transmission  facilities  or  a  transmission 
system,  that  the  PMA  treats  as  one  unit 
for  the  purpose  of  establishing  rates  and 
demonstrating  repayment. 

(l)  "Rate”  means  the  monetary  charge 
or  the  formula  for  computing  such  a 
charge  for  any  electric  service  provided 
by  the  PMA,  including  but  not  limited  to 
charges  for  capacity  (or  demand), 
energy,  or  transmission  service,  and 
discounts  or  surcharges:  however,  it 
does  not  include  leasing  fees,  service 
facility  charges,  or  other  types  of  facility 
use  charges.  A  rate  may  be  set  forth  in  a 
rate  schedule  or  in  a  contract. 

(m)  "Rate  adjustment”  means  a 
change  in  an  existing  rate  or  rates,  or 
the  establishment  of  a  rate  or  rates  for  a 
new  service.  It  does  not  include  a 
change  in  rate  schedule  provisions  or  in 
contract  terms,  if  such  change  does  not 
involve  a  change  in  the  price  per  unit  of 
service,  nor  does  it  include  changes  in 
the  monetary  charge  pursuant  to  a 
formula  stated  in  a  rate  schedule  or  a 
contract. 

(n)  "Rate  schedule”  means  a 
document  identified  as  a  “rate 
schedule,”  “schedule  of  rates”  or 
“schedule  rate”  which  designates  the 
rate  or  rates  applicable  to  a  class  of 
service  speciPed  therein  and  may 
contain  other  terms  and  conditions 
relating  to  the  service. 

(o)  Rate  types: 

(1)  “Proposed  Rate”  means  a  rate 
revision  or  a  rate  for  a  new  service 
which  is  under  consideration  by  the 
Department  on  which  public  comment  is 
invited. 

(2)  “Revised  Proposed  Rate”  means  a 
revision  of  a  Proposed  Rate  on  which,  in 
the  Administrator’s  judgment,  further 
public  comment  should  be  invited. 

(3)  “Provisional  Rate”  means  a  rate 
that  has  been  confirmed  and  approved 
on  an  interim  basis  by  the  Assistant 
Secretary. 

(4)  “Proposed  Substitute  Rate”  means 
a  proposed  substitute  for  a  Provisional 
Rate  that  has  been  disapproved  by  the 
FERC  on  which,  in  the  Administrator’s 
judgment,  further  public  comment 
should  be  invited. 

(5)  “Substitute  Rate”  means  a  rate 
submitted  by  the  Assistant  Secretary  to 
the  FERC  as  a  proposed  substitute  for  a 
Provisional  Rate  or  a  previous 
Substitute  Rate  that  has  been 
disapproved  by  the  FERC. 

§  903.1 1  Advance  announcement  of  rate 
adjustment. 

The  Administrator  may  announce  that 
the  development  of  rates  for  a  new 
service  or  revised  rates  for  an  existing 


service  is  under  consideration.  The 
announcement  shall  (1)  specify  the  rates 
which  are  to  be  developed  or  revised, 
and  (2)  contain  any  other  pertinent 
information  relevant  to  the  rate 
adjustment  process.  The  announcement 
may  be  through  direct  contact  with 
customers,  at  public  meetings,  by  press 
release,  by  newspaper  advertisement, 
and/or  Federal  Register  publication. 
Written  comments  relevant  to  rate 
policy  and  design  and  to  the  rate 
adjustment  process  may  be  submitted 
by  interested  parties  in  response  to  the 
announcement.  Any  comments  received 
shall  be  considered  in  the  development 
of  Proposed  Rates. 

§  903.13  Notice  of  proposed  rates. 

(a)  The  Administrator  shall  give 
Notice  that  Proposed  Rates  have  been 
prepared  and  are  under  consideration. 
The  Notice  shall  include: 

(1)  The  Proposed  Rates: 

(2)  An  explanation  of  the  need  for  and 
derivation  of  the  Proposed  Rates: 

(3)  The  location(s)  at  which  data, 
studies,  reports  or  other  documents  used 
in  developing  the  Proposed  Rates  are 
available  for  inspection  and/or  copying; 

(4)  The  date(s],  time(s)  and  iocation(s) 
of  any  initially  scheduled  public 
information  and  comment  forum;  and 

(5)  Addresses  to  which  written 
comments  relative  to  the  Proposed  Rates 
may  be  submitted. 

(b)  Upon  request,  customers  of  the 
power  system  and  other  interested 
persons  will  be  provided  with  copies  of 
the  principal  documents  used  in 
developing  the  Proposed  Rates. 

§  903.14  Consultation  and  comment 
period. 

All  interested  persons  wdll  have  the 
opportunity  to  consult  with  and  obtain 
information  from  the  PMA,  to  examine 
back-up  data,  and  to  make  suggestions 
for  modification  of  the  Proposed  Rates 
for  a  period  ending  (1)  (90)  days,  in  the 
case  of  major  rate  adjustments,  or  30 
days  in  the  case  of  minor  rate 
adjustments,  after  the  Notice  of 
Proposed  Rates  is  published  in  the 
Federal  Register,  except  that  such 
periods  may  be  shortened  for  good 
cause  shown;  (2)  15  days  after  written 
answer  is  provided  pursuant  to 
§  903.15(b);  (3)  15  days  after  the  close  of 
the  (last)  public  comment  forum 
described  in  §  903.16  below;  or  (4)  such 
other  time  as  the  administrator  may 
designate;  whichever  is  later.  At  a.ny 
time  during  this  period,  interested 
persons  may  submit  written  comments 
to  the  PMA  regarding  the  Proposed 
Rates.  The  Administrator  may  also 
provide  additional  time  for  the 
submission  of  written  rebuttal 
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comments.  All  written  comments  shall 
be  available  at  a  designated  location  for 
inspection,  and  copies  also  will  be 
furnished  on  request  for  which  the 
Administrator  may  assess  a  fee.  Prior  to 
the  action  described  in  §  903.21,  the 
Administrator  may  by  appropriate 
announcement  postpone  any  procedural 
date  or  make  other  procedural  changes 
for  good  cause  shown  at  the  request  of 
any  party  or  on  the  Administrator’s  own 
motion.  The  Administrator  shall 
maintain,  and  distribute  on  request,  a 
list  of  interested  persons. 

§  903.15  Public  information  forum(s). 

(a)  One  or  more  public  information 
forums  shall  be  held  for  major  rate 
adjustments  and  may  be  held  for  minor 
rate  adjustments,  to  explain,  and  to 
answer  questions  concerning,  the 
Proposed  Rates  and  the  basis  of  and 
justification  for  proposing  such  rates. 
The  number,  date(s)  and  location(s)  of 
such  forum(s]  will  be  determined  by  the 
Administrator  in  accordance  with  the 
anticipated  or  demonstrated  interest  in 
the  Proposed  Rates.  Notice  shall  be 
given  in  advance  of  such  forum(s)  and 
shall  include  the  purpose,  date,  time, 
place,  and  procedures  for  such  forum(s). 
A  public  information  forum  may  be 
combined  with  a  public  comment  forum 
held  in  accordance  with  §  903.16. 

(b)  The  Administrator  shall  appoint  a 
forum  chairperson.  Questions  raised  at 
the  forum  concerning  the  Proposed 
Rates  and  the  studies  shall  be  answered 
by  PMA  representatives  at  the  forum,  at 
a  subsequent  forum  or  in  writing  at  least 
15  doys  before  the  end  of  the 
consultation  and  comment  period. 
However,  questions  that  involve 
voluminous  data  contained  in  the  PMA 
records  may  best  be  answered  by 
providing  an  opportunity  for 
consultation  and  for  a  review  of  the 
records  at  the  PMA  offices.  As  a 
minimum,  the  proceedings  of  the 
forum(s)  held  at  the  one  principal 
location  shall  be  transcribed.  Copies  of 
all  documents  introduced,  and  of 
questions  and  written  answers  shall  be 
available  at  a  designated  location  for 
inspection  and  copies  will  be  furnished 
by  the  Administrator  on  request  for 
which  a  fee  may  be  assessed.  Copies  of 
the  transcript  may  be  obtained  from  the 
transcribing  service. 

§  903.16  Public  comment  forum<s). 

(a)  One  or  more  public  comment 
forums  shall  be  held  for  major  rate 
adjustments  and  may  be  held  for  minor 
rate  adjustments,  to  provide  interested 
persons  an  opportunity  for  oral 
presentation  of  views,  data,  and 
arguments  regarding  the  Proposed 
Rates.  The  number,  date(s),  and 


location(s)  of  such  forum{8)  will  be 
determined  by  the  Administrator  in 
accordance  with  the  anticipated  or 
demonstrated  interest  in  the  Proposed 
Rates.  Notice  shall  be  given  at  least  30 
days  in  advance  of  the  first  forum  at 
each  location  and  shall  include  the 
purpose,  date,  time,  place,  and  other 
information  relevant  to  the  forum,  as 
well  as  the  locations  where  pertinent 
documents  are  available  for 
examination  and/or  copying. 

(b)  The  Administrator  shall  designate 
a  forum  chairperson.  At  the  forum,  PMA 
representatives  may  question  those 
persons  making  oral  statements  and 
comments.  The  chairperson  shall  have 
discretion  to  establish  the  sequence  of 
and  time  limits  for  oral  presentations 
and  to  determine  if  the  comments  are 
relevant  and  noncumulative.  Forum 
proceedings  shall  be  transcribed.  Copies 
of  all  documents  introduced  shall  be 
available  at  a  designated  location  for 
inspection,  and  copies  shall  be  furnished 
on  request  for  which  the  Administrator 
may  assess  a  fee.  Copies  of  the 
transcript  may  be  obtained  from  the 
transcribing  service. 

§  903.17  Revised  proposed  rates. 

During  or  after  the  consultation  and 
comment  period  and  review  of  the  oral 
and  written  comments  on  the  Proposed 
Rates,  the  Administrator  may  develop 
Revised  Proposed  Rates  upon  which,  in 
the  Administrator’s  judgment,  further 
public  comment  should  be  invited.  In 
such  a  case,  the  Administratolr  shall 
afford  interested  persons  at  least  30 
days  to  submit  further  written  comments 
to  the  PMA  regarding  the  Revised 
Proposed  Rates  and  may  convene  one  or 
more  additional  public  information  and/ 
or  public  comment  forums.  The 
Administrator  shall  give  Notice  of  any 
such  additional  forums  and  opportunity 
to  submit  written  comments. 

§  903.21  Provisional  rates. 

(a)  Following  completion  of  the 
consultation  and  comment  period  and 
review  of  any  oral  and  written 
comments  on  the  Proposed  Rates,  or 
Revised  Proposed  Rates,  the 
Administrator  shall  develop  rates 
which,  in  the  Assistant  Secretary’s 
judgment,  should  be  confirmed, 
approved,  and  placed  in  effect  on  an 
interim  basis.  A  statement  shall  be 
prepared  and  made  available  to  the 
public  of  the  principal  factors  on  which 
the  Assistant  Secretary’s  decision  was 
based.  It  shall  include  an  explanation 
responding  to  the  major  comments, 
criticisms,  and  alternatives  offered 
during  the  comment  period. 

(b)  The  Assistant  Secretary  shall  set 
the  effective  date  for  the  rates  he  or  she 


has  conHrmed  and  approved  on  an 
interim  basis  (Provisional  Rates).  The 
effective  date  shall  be  at  least  30  days 
after  the  Assistant  Secretary’s  decision, 
except  that  the  effective  date  may  be 
sooner  when  appropriate  to  meet  a 
contract  deadline,  to  avoid  Hnancial 
difficulties,  to  provide  a  rate  for  a  new 
service,  or  to  make  a  minor  rate 
adjustment. 

(c)  The  effective  date  of  the 
Provisional  Rates  for  the  purpose  of 
billing  may  be  adjusted  by  the 
Administrator  to  coincide  with  the 
beginning  of  the  next  billing  period 
following  the  date  set  by  the  Assistant 
Secretary. 

(d)  'The  Provisional  Rates  shall  remain 
in  effect  until  (1)  they  are  confirmed  and 
approved  on  a  ^al  basis  by  the  FERC 
under  §  903.22(b),  (2)  the  rates  last 
previously  confimed  and  approved  on  a 
bnal  basis  become  effective  under 

§  903.22(d),  (3)  higher  Substitute  Rates 
are  confirmed  and  approved  and  placed 
in  effect  by  the  FERC  under  §  903.22(e), 
(4)  lower  Sulistitute  Rates  are  conHrmed 
and  approved  on  a  final  basis  by  the 
FERC  under  §  903.22(f),  or  (5)  they  are 
superseded  by  other  Ptovisional  Rates 
placed  in  effect  by  the  Assistant 
Secretary,  whichever  occurs  first. 

§  903.22  Final  rate  approval. 

(a)  Following  confirmation  and 
approval  of  rates  on  an  interim  basis, 
the  Provisional  Rates  shall  be  submitted 
promptly  to  the  FERC  for  confirmation 
and  approval  on  a  final  basis,  together 
with  such  supporting  data,  studies  and 
documents  as  the  FERC  may  require, 
transcripts  of  forums,  written  answers  to 
questions,  written  comments,  and  the 
statement  of  principal  factors  leading  to 
the  Assistant  Secretary’s  decision.  A 
listing  of  current  customers,  and  other 
participants  in  the  rate  proceeding  also 
shall  be  furnished. 

(b)  If  the  FERC  confirms  and  approves 
Provisional  Rates  on  a  final  basis,  such 
confirmation  and  approval  shall  be 
effective  as  of  the  date  such  rates  were 
placed  in  effect  by  the  Assistant 
Secretary. 

(c)  In  the  event  Provisional  Rates  or 
Substitute  Rates  are  disapproved  by  the 
FERC,  the  Assistant  Secretary  shall 
develop,  acting  by  and  through  the 
Administrator,  and  submit  to  the  FERC 
Substitute  Rates  which  take  into 
consideration  the  reasons  given  by  the 
FERC  for  its  disapproval.  A  statement 
explaining  the  Assistant  Secretary’s 
decision  shall  accompany  the 
submission.  Prior  to  such  submission, 
the  Assistant  Secretary  and  the 
Administrator  may  develop  Proposed 
Substitute  Rates  on  which,  in  the 
Administrator’s  judgment,  further  public 
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comment  should  be  invited,  in  which 
case  the  Administrator  shall  afford 
interested  persons  at  least  30  days  to 
submit  written  comments  to  the  PMA 
and  may  convene  one  or  more 
additional  public  information  and/or 
public  comment  forums.  The 
Administrator  shall  give  Notice  of  any 
such  additional  forums  and  opportunity 
to  submit  written  comments. 

(d)  A  Provisional  Rate  that  is 
disapproved  by  the  FERC  shall  remain 
in  effect,  until  one  of  the  events 
described  in  §  903.21(d)[3},  (4]  or  (5) 
occurs;  Provided,  That  if  the  Assistant 
Secretary  does  not  file  a  Substitute  Rate 
within  120  days  of  the  disapproval  or 
such  greater  time  as  the  FERC  may 
provide,  and  if  the  rate  has  been 
disapproved  because  the  FERC 
determined  that  it  would  result  in  total 
revenues  in  excess  of  those  required  by 
law,  the  rate  last  previously  confirmed 
and  approved  on  a  final  basis  will 
become  effective  on  a  date  and  for  a 
period  detennined  by  the  FERC  and 
revenues  collected  in  excess  of  such  rate 
during  the  interim  period  will  be 
refunded  with  interest  to  the  extent 
determined  by  the  FERC. 

(e)  If  a  Substitute  Rate  confirmed  and 
approved  on  a  final  basis  by  the  FERC  is 
higher  than  the  rate  in  effect  on  an 
interim  basis,  such  higher  rate  shall 
become  effective  on  a  subsequent  date 
set  by  the  EERC. 

(f)  In  the  case  where  a  Substitute  Rate 
confirmed  and  approved  by  the  FERC  on 
a  final  basis  is  lower  than  the  rate  in 
effect  on  an  interim  basis,  such  lower 
rate  shall  become  effective  as  of  the 
date  the  higher  rate  was  placed  in  effect 
on  an  interim  basis  by  the  Assistant 
Secretary,  and  the  amount  of  the  refund 
will  be  the  overpayment  on  all 
transactions,  that  is,  the  difference 
between  the  amount  paid  for  the 
transaction  and  the  amount  that  would 
have  been  paid  under  the  Substitute 
Rate,  unless  the  FERC  determines  that 
there  wilt  be  no  refund  because  the 
administrative  cost  of  a  refund  would 
exceed  the  amount  to  be  refunded..ln 
the  case  covered  by  the  proviso  in 
subsection  {d)  the  amount  of  the  refund 
is  determined  by  the  FERC.  In  both 
cases,  the  amount  of  the  interest  on  the 
refund  will  be  determined  by  the  FERC. 

(g)  A  rate  confirmed  and  ajjproved  by 
the  FERC  on  a  final  basis  shall  remain  in  ' 
effect  for  such  period  or  periods  as  the 
FERC  may  provide  or  until  the  Assistant 
Secretary  places  a  new  Fhovlsional  Rate 
into  effect.  Provided,  That  the  Assistant 
Secretary  may  extend  the  rate  on  an 
interim  basis  beyond  the  period 
specified  by  the  FERC  as  provided  in 

§  903.23. 


§  903.23  Rate  extensions. 

(a)  The  following  regulations  shall 
apply  to  the  extension  of  rates  which 
were  previously  confirmed  and 
approved  by  the  FERC,  the  Federal 
Power  Commission  or  the  Administrator 
of  the  Economic  Regulatory 
Administration,  or  established  by  the 
Secretary  of  the  Interior: 

(1)  The  Administrator  shall  give 
Notice  of  the  proposed  extension  at 
least  30  days  before  the  expiration  of  the 
prior  confirmation  and  approval,  except 
that  such  period  may  be  shortened  for 
good  cause  shown. 

(2)  the  Administrator  shall  allow  for 
consultation  and  comment,  as  provided 
in  §  903.14,  for  such  penod  as  he  or  she 
may  provide.  One  or  more  public 
information, and  comment  fonunfs]  may 
be  held,  as  provided  in  §  903.15  and 

§  903.16,  at  such  time[s]  and  locationfs] 
and  with  such  advance  notice  as  the 
Administrator  may  provide. 

(3)  Following  the  conclusion  of  the 
consultation  and  comment  period,  the 
Assistant  Secretary  may  extend  the 
rates  on  an  interim  basis.  Such 
extension  shall  be  governed  by 

§  903.21(d^  and  f  903.22. 

(bj  Provisional  Rates  may  be 
extended  1^  the  Assistant  Secretary 
without  advance  notice  or  comment. 

The  Assistant  Secretary  shall  publish 
notice  in  the  Federal  Register  of  such 
extension  and  shall  promptly  advise  the 
FERC  of  the  extension.Q02 
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